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(a)

qH arM RV WfM-WtqT + 31dajy gEm maT { et-qt RW WItqr % vfl wllPelm +t+qVTl{ ;IT wwt
qf&qTa%FWftv wn Wawrwqqq%qa©tv©m & MTf#q+©rjqr # ftSa§'©qeT {1

AnY person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in ale
following way.

VnVgrqTq: qT !qttwr qr+q=:-

Revision application to (}overnment of India:

(1) :F-€brRw€qqr©qRrf@nr,r994=FTura©aa dtqqvw Tq TrqM% TR fM Tra q+

Wi-aTn :r v'ni =nw h abta !qfrwr grim ©:ftq tif%, wta vt©H, RH+qr©q, trv€q ftvFr,
#=fr +fM, #tqqfn va, +€€qnt, dftafF: 110001#r#TqFfTqrRqT ,-

A revision application lies to the Under Secretary, to the Govt. of india, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944

of the following case, governed by first proviso to sub-section (1) of Section-

qftVm#T6Tf+hVm8 + vv iT#€MH w#+fq©w€FINvrwq VE@r+ + qr fW
tFl\wTWH+qr@+vriEuqnt+, nMr wvFrNvrwvn+vTiq€fMqTWT++
WTRrn+fr nvqt XfMIT heRnE{€tl

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse
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(v) vm+vr§rf%nftug4rvtw t Mtv vr© vw vm%ftfWTtwibrqr©q{viv w:

wnqTqvq +ft&+vHj++GR WHa#v®f%anyn vIv ff+MM el

6

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside india.

(T) vfl vw%rvrTTTfbUfhnvRdhVTjr (hrlvUyZTqqt)fDdTfbn nrr TM ttl

In case of goods exported outside India export to Nepd or Bhutan, without
payment of duty.

(V) +fhr©qrm#tuqrqq qrv#%vTVTV+f+Vqt qa bf& VFqaT§i3hq&Wt© qt RV

urn q{fhmbjdTfRq win,WftV#naqTftVqtVqqqt vr VH+fM qf%f+m (+ 2) 1998
ERr 109 grafRIBfH quIjt

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) hihunm VW (wftv)Mnqdt,200r qfbm 9h3i3fefR{RffgTqq twa-8 + qt
vW f, #fq7 grIer h vfl BiTlet tfqv fjqYq + dtv nQ % $ftaaF-qtw qf wfM qjqT #t qt-a
yfhft % vrq afM m+v fbIT vm nf#nl at% vr% @nr s 6r tar qfhf % goh %ra 35-R +
f+8fftv=#t%Tmm %mv %vrqftqN-6 nwn+t vfl qt €FftqTfiPI

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIO and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftRqT RFimb TfT qd+gTMT Tq VIV@+nWMqV8©t@+200/- =M!'TTTV4t
VTl{;jtq§Y+gHHq VHTr©+@rTr§atlOOO/- dRM Vm17dRqTl{t

The revision application qhall be accompanied by a fee of Rs.200/- where the
amount involved is Ru§ees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

tfbn tw,#fhr©w€q qrv%q++qT%tW{tdh RrBrTf&qwr % vR Wn,r.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) !Ffhr aVm erm Hf&fhFT, 1944 a Trtr 35-dt/35- IIT Mtr:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3nfRf%v gMT :#©7Tq©!Vn b@vrn#twftv,wftqt % vm& t gm qq iFar
RTa qj@ @ tvr@ @qtdtq Ntqrf#For (R&!) a Tf&q &aT +B©r, W§TRRR # 2“ qTVT,

rgqTdt va, qWVT, ftratwH, q€qxrvrq-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
at 2l=d£lOo:r, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:

-. In case of appeals other than as mentioned above para.
.Fb Hi fI:

appeal to the Appellate Tribunal shall be filed hl quadrupUcate in form EA-
under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

against (one which at least should be accompanied by a fee of
1000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penqlty / demand /

refund is UPto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public

he

rescribed
panied
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SQctor bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) vfl Br qe% +q{q©qtqFf vr WITtW {Tmeet vaz Ny avg %f@€tv vr y'mv Mu
#r+fbn wa nf@§© vw % # asKsft f# fRw qa qrf+4v+#f+qqqTf%rfiwf}?fhr
qmTf#g@r#rvq wftvnHkrvtrH#Tq wQvqf#nvrmg I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 laos fee of Rs.100/- for each.

(4) @rqrvq qrvR aif&fhm r970 qqr tRitfbv 6t g!Wt -1 % dniv f+uffta fb1( 3ljmr as
gI+ qr qyWTtV qqrf+vfl fbkn nf#qrft + gfhr + + ntq gt qq vfmrt v 6.50 ++ vr vrqr@
qj@ftmwn€mTqTfiF I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) Harddf&vqMqtqtfwtwr qtIvr& Mit #tqtr qT gm ©rMa MIT qTVT%qt€Dn

w, infhr num tw q{+qrw wftBfhrqwnPd€w (qnffift) fhrq, 1982 + Rf!€ 81

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) .Ibn qj@, #r#[©qr€q qJmRftXTnw{MqBrrf#Bar W:) v%vftwfta bRIg+
+ q&IVR (D,ma„d) v++ (Penalty) vr 10% $ mr mm qRqTf eI Emt%, ©fbmv l§qqT
10 qfIg VIR el (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

&rgb[ mrTR qVJSiT +qTqT + +afT, QTTfqR emT q#r4tvbT (DuV Demanded) I

(1) & (Se,tion) IID %R§7f+8fft€ 1TfPr;

(2) fMn ;ma #TqZkftZ qT afim;
(3)hi8ahfnf©FRbfhFt 6#3§TbrITRrl

qT q$uPIT ' ,tM wM’ +q€+${qqr©qdqTtVWftv’ af&@%iRbfRvI$ eTd 4nMT
Tvr el

For an appeal to be filed before the CESTAT, 10% of the DutY & PenaltY
connmed by the Appellate Commissioner would have to be pre-deposited2 provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It maY be noted that the
pre-deposit is a mandatoIy condition for filing appeal before CESTAT. (Section 35 C
r2AI and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Flnance

994)

Ld Service Tax, “Duty demandednder Central Excis, shall include:

(i)

(ii)
(iii)

amount determined under Section 11 D;

amount of erToneous Cenvat Credit taken;
amount payable under Rule 6 of the Cen\rat Credit Rules.

(6) (i) sv wtqT h BrIt wHy qiRq tui % €q© qd qM WWT qM VT @R RqTMr # a qh MR qq
T@# 10% XWTn aIq§Y#F<@yfRRTftT8Rqwv% 10% WqRaqTqMel

In view of above1 an appeal agaInst this order shall he before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penaltY are in disputel
or penally, where penalty alone is in dispute.”
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e

ORDBR-IN-APPEA XJ

The following appeals have been filed under section 84(1) of

the Finance Act, 1994 (hereinafter referred as 'the Act’) by the

Assistant Commissioner, CGST & C. Ex., Division–II, Ahmedabad

South Commissionerate (hereinafter referred as 'appellant’) in

compliance to Order-in-Review Nos. 09 / 2023-24 dated

26.04.2023 passed by Commissioner, Central GST, Ahrnedabad

South (hereinafter referred to as. the "the reviewing authority"

also) against two Order-in-Original No. 151/AC/Dhiren IV[ Patel/

/DivII /AR)ad-South/JDIM/2022-23 dated 0 1 . 02.2023

(hereinafter referred as “the impugned order”) passed by the

Assistant Commissioner, CGST, Division – II, Ahmedabad South

(hereinafter referrQd as “the adjudicating authority”) in the case

of M/s Dhirenkurnar Mahendrak:umar Patel, 39-Dharrnbhumi

Co . Op . Housing Society, B/h Srnrutimandir, Vatva,

Ahmedabad-382440 (hereinafter referred as “the Respondent’).

Appeal No. & Date Order-. In-Original :No. &Review Order

:No. & Date Date

GAPPk/ COM / STD / 505/2023.

APPEAL dated 24.05.2023

09/2023-24
dated

26.04.2023

151/AC/Dhiren M Patel

/Div2 /A’bad-South/JDM/2022
dated 01.02.2023

2. Briefly stated, the facts of the case are that the respondent2

having PAN No. BDEPP1607C had earned substantial service

income during the F.Y. 2015-16 to 2016-17. On scrutiny of the

data received from Income Tax departrnent, it was noticed that

the respondents had earned an income of Rs. 15,44,174/-

during the F.Y. 2015-16 and Rs. 19,20,863/- during the F.Y.

2016-17. Accordingly, it appeared that the respondent had

earned the said substantial income by way of providing turable

services but had neither obtained Service Tax registration nor

pald the applicable service tax thereon. The respondent were

called upon to submit copies of }@R-ga,\documents for



P F.No. GAPPL/COM/STD/505/2023-Appeal

assessment for the said period. However, the respondent had not

responded to the letters issued by the department.

2.1 The respondent were issued Show Cause Notice No. from

File No. WS0205/Third Party Data(2015-16)/38/20-21 dated

28.12.2020 during the period 2015-16 and from File No.

WS0205/TPD-16-17)/SCN-Dhirenkumar Mahendrakumar

Patel/2020-2 1 dated 30.03.2022, wherein:

a) Demand and recover an amount of Rs. 5,13,384/- under
the provision to Sub Section (1) of Section 73 of the Act along
with interest under section 75 of the Act.

b) Imposed prescribed late fee for each ST-3 return not

filed/filed late for the relevant period under with Rule 7C of the

Service Tax Rules, 1994 read with Section 70 of the Act, penalty

under Section 77(1) of the Act for failure to take service tax

regisbation as per the provision of Section 69 of the Act, and

penalty under Section 78 of the Act for non-payment of service

tax by willfully suppressing the facts from the department with
intent to evade the payment of service tax. .

3. After considering the submission of the respondent the

adjudicating authority vide the impu©ed order dropped the

proceedings initiated against the respondent vi(ie the show cause

notice.

4. The Commissioner, Central GST, Ahmedabad South2 in

exer(.'.ise of the power conferred on him under Subsection 1 of
Section 84 of the Act in order to satis Br himself as to the legalltY

mld propriety of the impugned order, directed the adjudlcatlng



determination of the legality and correctness of the impugned

order on the following grounds:

> That the adjudicating authority has dropped the

proceedings initiated vide the SCN, mainly on the ground

that the service provider was undertaking labour Job- Work

of "Shri Umiya Engincering Work" related to reaping and

maintenance of Textile Machinery and parts of textile

machinery and no service tax is applicable thereon.

> However, the adjudicating authority without discussing

under which legal provisions of Finance Act, 1994, the

impugned activity / services provided by the service

provider is exempted has dropped the demand of service

tax in respect of the service provider, which is legally not
correct.

> The period covered under the present dispute is financial

year 20 15-16 and 2016-17. For the period post 01.07.2012

i.e., after introduction of negative list regime, all the

services/activities, except the services/ activities mentioned

in the Negative list under Section 66D of the Finance Act2

1994, or, Wanted exemption under Mega exemption

Notification No. 25/2012-ST dated 20.06.2012, are taxable.

> Thus, in order to claim exemption from service tax, the

service provider was required to prove with d_ocurnentw

evidences that activities carried out services provided by

him were either covered under Negative List under Section

66D of the Finance Act, 1994, Or, were exempted under the

relevant clause/ Sr. No. of the Mega exemption Notification

No. 25/2012-ST dated 20.06.2012.

6
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F.No. GAPPI,/COM/STD/505/2023-Appeal

> But it is observed from the facts recorded in the impugned

OIO that the service provider had not provided any such

documentary evidences to prove that his activities/services

fall within the purview of Negative list under Section 66D of
the Finance Act, 1994 or were exempted under Mega

exemption Notification No. 25/2012-ST dated 20.06.2012

nor cited any such legal provisions under which the

impugned services/ activities could be exempted.

> it is also observed that the adjudicating authority has also

not recorded any findings as to how and under which legal

provisions i.e., Negative list under Section 66D or Mega

Exemption Notification No. 25/2012-ST dated 20.06.2012,

the services provided / activities carried out by the service

provider were exempted. Thus, the impugned OIC) is totally

silent and non-speaking one in this regard and hence,

legally the impugned OIO is unsustainable.

> The adjudicating authority has dropped the proceedings

observing that the service provided by the service provider

was labour job work, and, the same is outside the purview

of service tax.

> it appears that while making the above observations, the

adjudicating authority has lost sight of the fact that no

outright exemption from service tax is available to anY job

work/labour job work activities/services. Mainly, the

exemption to the processes/ job work activities is covered

under Sr. No. 30 of the Mega exemption Notification No.

25/20 12-ST dated 20.06.2012.

> Thus, the adjudicating authority without examining

whether the impugned business }q®®Lof the service

provider would fall within the PMMo. 30 of the

7



r\ r\a. \x+u rbI b,brat 1 6'r VI aLid/2£ti2g ii-Appeal

a

Mega exemption Notification supra or otherwise, has colne

to the conclusion that the same is exempted from service

tax which is not justified.

5. The respondent were called upon to file a memorandum of

cross objection against the appeals. Personal hearing in the case

was held on 24-01-2024. Shri Naimesh K. Oza, Advocate,

appeared for personal heMng on behalf of the respondent and

reiterated the written submissions in the cross objection to the

departmental appeal. He requested to uphold the order passed

by the adjudicating authority.

6. The respondent submitted following documents in their

additional submission (1) copy of Income Tax Returns during the

F.Y. 2015-16 to F.Y. 2016-17, (2) copy of 26AS (TDS certificate)

for F.Y. 2015-16 to F.Y, 2017-18, (3) copy of job-work challans,

(4) copy of ledgQrs.

7. 1 have carefully studied the facts of the case, grounds of

appeal, submissions made in the Appeal Memorandum, and

documents available on record and considered the submissions

by both sides. The issue to be decided in the present appeal is

whether the impugned order passed by the adjudicating

authority, dropping the proceedings initiated against the
respondent vide the show cause notice (supra) , in the facts and

circumstance of the case, is legal and proper or otherwise.

8. In the submission of the appellant they have contended

that the adjudicating authority dropped the proceedings against

the respondent without properly discussing the legal provisions

i.e. Negative list under Section 66D of the Finance Act, 1994 or

Mega Exemption Notification No. 25/2012-ST dated 20.06.2012,

exempting the service provided/activities carried out by the

respondent from service tax.

bt



& F,No, GAPPI,/COM/STD/505/2023-Appeal

8.1 The appellant have contended that neither the respondent

provided any documentary evidence/documents to establish

their services provided were exempted in the Finance Act or

Mega Exemption Notification No. 25/2012-ST, nor did the

adjudicating authority properly establish how the services

provided fell under the purview of exemptions in the Finance Act

or Mega Exemption Notification No. 25/20 12-ST. Furthermore,

the appellant argues that the adjudicating authority erroneously

concluded that the impugned service provided/ activities carried

out by the respondent was job-work and therefore assumed the

services provided by the respondent fell outside the purview of

service tax. The appellant asserts that the adjudicating authority

did not consider the fact that no outright exemption from service

tax is available to any job-work/labour job-work

activities/ services.

9. In the objection against the appeal filed by the department

the respondent have submitted that the respondent were

engaged in labor work, specifically job work machining, supplied

with materials by the principal manufacturer under Rule 4(5)(a)

of the Cenvat Credit Rules, 2002. These materials were subjected

to various processes mentioned in the challan and returned to

the supplier. This activity is claimed to be exempted under EntIIY

No. 30 of Notification No. 25/2012-ST dated 20/06/2012. The

respondent cites previous decisions in the case of Kantilal

Dharamsing Patel [OIA No. AHM/EXCUS/001/APP/144/2023-
24 dated 16.10.2023] to support the claim of exemption.

10. 1 have carefully gone through the submission of appellant

and respondent and find that the respondent, in support of then

claim of exemption from service tax, presented varlous

supporting documents only during the appeal stage? skipping the

adjudicating authority's analysis.

ensuring proper verification of d<

rportance ofLg the:eco

Mgibilit=y, I believe
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#'.iva. \xtLr Pbl uLiitl/ St lil oUD/2U23-Appeal

a

that the respondent should have presented these records before

the adjudicating authority, who is better equipped to verify their

authenticity and eligibility for exemption. In the spirit of fairness

uld justice, I find it necessary to remand the case to the

adjudicating authority for a comprehensive review. The appellant

is urged to furnish all pertinent records and documents to the

adjudicating authority, enabling a thorough reevaluatlion of the

case while upholding the principles of natural justice.

11. In view of the above discussion, I remand the matter back

to the adjudicating authority to reconsider the issue a fresh and

pass a speaking order after following the principles of natural
justice.

12. wftvqafzraBf#tq{wftv%rf+BTu@aH7a++fMwTaT{ I

The appeal filed by the appellant stands disposed of in above
terms

FItqqd h
qTJH (&W

Date :o g .02.2024

;ie\ 1ge Bli RJ
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byAttes D

a.dR.FT.a,

By RPAD / SPEED POST

To
The Assistant Commissioner,
Central GST, Division-II,
Ahmedabad South.

9

Appellant

M/s Dhirenkumar Mahendrakumar Patel,
39-Dharmbhumi Co. Op. Housing Society,
B/h Smrutimandir, Vatva,
Ahmedabad-382440 .

Respondent

Copy to :

1. The Principal Chief Commissioner, Central GST, Ahmedabad
Zone

2. The Principal Commissioner, CGST, Ahmedabad South

The Deputy/ Assistant Commissioner, Central GST, Division-

II, Ahmedabad South.

The Assistant Commissioner (Appeal), CGST, Ahmedabad

3.

4.

South (for uploading the OIA)

by Guard File

6. PA file
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